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1. The amended charges against the Defendant, Dr MAK Hoi Ting, are:

First Case (MC 17/408)

“That in or about October 2017, she, being a registered medical practitioner,

sanctioned, acquiesced in or failed to take adequate steps to prevent the

publication on the Facebook Page of Clarus Aesthetic & Laser Centre

(“the Centre”) of the promotional information and/or videos about the

provision of beauty treatment(s) at the Centre with which she had a financial

and/or professional relationship.



In relation to the facts alleged, either singularly or cumulatively, she has been

guilty of misconduct in a professional respect.”

Second to Fourth Cases (MC 18/223, MC 18/323 & MC 18/358)

“That she, being a registered medical practitioner:

(@)  from about 2014 to 2015, sanctioned, acquiesced in or failed to take
adequate steps to prevent the publication of information in an internet

blog (https://babyalpha.hk/skin-problem-clarus/) which promoted her
practice in association with CLARUS fZJ& 8¢ 40, and

(b) in or about May 2018, sanctioned, acquiesced in or failed to take
adequate steps to prevent the publication of an article with the title of
“LEBERRLSMESE WF THEE ) #EA L in a newspaper, namely
Hong Kong Economic Journal, the contents of which promoted her
practice in association with CLARUS G E>F 700" .

In relation to the facts alleged, either singularly or cumulatively, she has been

guilty of misconduct in a professional respect.”

2. The name of the Defendant has been included in the General Register from
2 July 2008 to the present. Her name has never been included in the
Specialist Register.

3. Upon the direction of the Chairperson of the Inquiry Panel, inquiry into the
above-mentioned amended disciplinary charges against the Defendant was
consolidated into one pursuant to section 16 of the Medical Practitioners

(Registration and Disciplinary Procedure) Regulation, Cap. 161E.

Ruling on Submission of No Case to Answer

4. After the Secretary’s case was closed, the defence solicitor made a submission
of no case to answer in respect of amended disciplinary charge (b) in the
Second to Fourth Cases. In considering whether there is a case for the
Defendant to answer, we bear in mind that we can only look at this stage at the
evidence adduced by the Secretary. It is not disputed that the newspaper
article was published. There is however insufficient evidence, which even if
accepted by us, from which we may come to the conclusion that the Defendant
sanctioned, acquiesced in or failed to take adequate steps to prevent the


https://babyalpha.hk/skin-problem-clarus/

publication of the promotional information about her practice in association
with the Centre.

We therefore rule that there is no case for the Defendant to answer in respect of
amended disciplinary charge (b) in the Second to Fourth Cases. Accordingly,
we also find the Defendant not guilty of this amended disciplinary charge.

Facts of the cases

First Case

Briefly stated, the Secretary of the Medical Council received an e-mail from a
person called | on 31 October 2017 complaining the Defendant of
impermissible practice promotion by posting several videos in the Facebook
Page of CLARUS Asethetic & Laser Centre [7JEH0¢H 0 (“the Centre”).

Attached to the complaint e-mail was a hyperlink to the Facebook Page of the

Centre at https://www.facebook.com/clarushk/; and from which promotional

information of the Centre was downloaded and placed before us for our

consideration today.

There is no dispute that the Defendant was at all material times the sole
director and one of the shareholders of Clarus Medical Limited which operated
the Centre. There is also no dispute that the Defendant was at all material

times in private practice as a medical practitioner at the Centre.

Second to Fourth Cases

10.

11.

Briefly stated, complaints against the Defendant for impermissible practice

promotion were received by the Secretary of the Medical Council from three

persons, namely, G I " I

Attached to their complaints were a copy of an article published in the
Hong Kong Economic Journal {Z#, which now forms the subject of the
amended disciplinary charge (b) against the Defendant in the Second to
Fourth Cases.

Also attached to the complaint received from || I Vcre copy
extracts from an internet blog at https://babyalpha.hk/skin-problem-clarus/,

which now forms the subject of the amended disciplinary charge (a) against the
Defendant in the Second to Fourth Cases.


https://www.facebook.com/clarushk
https://babyalpha.hk/skin-problem-clarus/

Burden and Standard of Proof

12.

13.

We bear in mind that the burden of proof is always on the Legal Officer and
the Defendant does not have to prove her innocence. We also bear in mind
that the standard of proof for disciplinary proceedings is the preponderance of
probability. However, the more serious the act or omission alleged, the more
inherently improbable must it be regarded. Therefore, the more inherently
improbable it is regarded, the more compelling the evidence is required to
prove it on the balance of probabilities.

There is no doubt that each of the allegations against the Defendant here is a
serious one. Indeed, it is always a serious matter to accuse a registered
medical practitioner of misconduct in a professional respect. Therefore, we
need to look at all the evidence and to consider and determine each of the
disciplinary charges against her separately and carefully.

Findings of the Inquiry Panel

First Case

14.

15.

16.

The Defendant admits the factual particulars of the amended disciplinary
charge against her in the First Case and indicates through her solicitor that she
is not going to contest the issue of professional misconduct. However,
it remains for us to consider and determine on the evidence before us whether
the Defendant has by her conduct in the First Case fallen below the standards

expected of registered medical practitioners in Hong Kong.

It is clearly stated in section 18.2 of the Code of Professional Conduct
(2016 edition) (“the Code”) that:

“A doctor who has any kind of financial or professional relationship with, uses
the facilities of, or accepts patients referred by, such an organization, must
exercise due diligence (but not merely nominal efforts) to ensure that the
organization does not advertise in contravention of the principles and rules
applicable to individual doctors. Due diligence shall include acquainting

himself with the nature and content of the organization’s advertising ...”

In this connection, section 5.2.1 of the Code also provides that:

“A doctor providing information to the public or his patients must comply with

the principles set out below.



17.

18.

19.

20.

5.2.1.1 Any information provided by a doctor to the public or his patients

must be:

(d) presented in a balanced manner (when referring to the efficacy of
particular treatment, both the advantages and disadvantages
should be set out).

5.2.1.2  Such information must not:

(d) aim to solicit or canvass for patients;
(e) be used for commercial promotion of medical and health related
products and services ...;

() be sensational or unduly persuasive;

12

Through her solicitors, the Defendant submitted to the Preliminary
Investigation Committee of the Medical Council that “/a/ll the information
about treatments provided on the Centre’s Facebook page were based on

b

published medical literatures...” It is however evident to us from the said
Facebook Page that promotional information about the provision of beauty
treatment(s) at the Centre was presented in such a manner that only their

advantages but not disadvantages had been set out.

We also noted from reading the promotional information published on the said
Facebook Page that unduly persuasive and/or sensational statements like
“ERRFRfE B R and R HEEPTAYRAE” were made about the efficacy of

beauty treatment(s) provided at the Centre.

There is no doubt in our minds that publication of the said promotional
information aimed at soliciting and/or canvassing patients for the Centre with

which the Defendant had a financial and/or professional relationship.

For these reasons, in sanctioning, acquiescing in or failing to take adequate
steps to prevent the publication on the Facebook Page of the Centre of the
promotional information about the provision of beauty treatment(s) at the
Centre with which she had a financial and/or professional relationship, we are
satisfied on the evidence before us that the Defendant has by her conduct in the
First Case fallen below the standards expected of registered medical

practitioners in Hong Kong.



21.

Accordingly, we find the Defendant guilty of misconduct in a professional

respect as charged in the First Case.

Second to Fourth Cases

22.

23.

24.

25.

The Defendant also admits the factual particulars of the amended disciplinary
charge (a) against her in the Second to Fourth Cases and indicates through her

solicitor that she is not going to contest the issue of professional misconduct.

There is no dispute that the subject internet blog, which lasted from April 2014
to October 2015, contained laudatory comments which promoted the
Defendant’s practice in association with CLARUS R7& ¥t H00s like:

“.. NEREEHEEPHEE L .. FREIETT CLARUS KFE 5 Fi 15
24 consultation RGP » T EZE A EHEEBHIEIE ...” [see: blog
posted on 22 April 2014];

T K o B EEE L AR - SEEEE Dr Mak 2 ECESEN
U771 ...” [see: blog posted on 22 April 2014];

o MK BTG i BB T A B B R K G FLE L AR F Il (..~
[see: blog posted on 21 May 2014]; and

o BB E ] R beauty centre s JIETET AL LT | 170~ %
7l % HESLFEE LT B R G77 & 1B LR 2
&1 (F8F10 1) fEA#A2 K a2 (7] 778 Dr Mak #1555
Z o EHEREE A EEET > AL [see: blog posted on
21 October 2015].

It is also evident to us from reading the subject internet blog that the blogger
was invited by the Centre to meet with the Defendant. Unlike the case where
a doctor does not even know that someone is going to talk about her
professional practice and services in the social media, the Defendant ought in
our view to take the proactive steps in the circumstances to remind the blogger
that the article that she wrote would not be promotional of the Defendant’s

practice in association with the Centre.

In sanctioning, acquiescing in or failing to take any adequate steps to prevent
the publication of information in the subject internet blog which promoted her
practice in association with the Centre, the Defendant has in our view by her
conduct fallen below the standards expected of registered medical practitioners

in Hong Kong.



26.

Accordingly, we find the Defendant guilty of misconduct in a professional

respect as per amended disciplinary charge (a) in the Second to Fourth Cases.

Sentencing

27.

28.

29.

30.

31.

32.

The Defendant has a clear disciplinary record.

In line with our published policy, we shall give the Defendant credit in
sentencing for her frank admission and not contesting the amended

disciplinary charges.

We bear in mind that the primary purpose of a disciplinary order is not to
punish the Defendant but to protect the public from persons who are unfit to
practise medicine and to maintain public confidence in the medical profession

by upholding its high standards and good reputation.

It is clearly stated that in section 5.1.3 of the Code that:

“Persons seeking medical service for themselves or their families can
nevertheless be particularly vulnerable to persuasive influence, and patients
are entitled to protection from misleading advertisements. Practice promotion
of doctors’ medical services as if the provision of medical care were no more
than a commercial activity is likely both to undermine public trust in the

’

medical profession and, over time, to diminish the standard of medical care.’

We accept that the Defendant has learnt her lesson. However, we are
particularly concerned about the extensive promotion in the internet blog posts

which spread over a relatively long period of time.

Taking into consideration the nature and gravity of the disciplinary charges for
which we find the Defendant guilty and what we have heard and read in
mitigation, we shall make a global order in respect of the amended disciplinary
charge in the First Case and the amended disciplinary charge (a) in the Second
to Fourth Cases that the Defendant’s name be removed from the
General Register for a period of 3 months. We further ordered that the

operation of the removal order be suspended for a period of 18 months.

Prof. TANG Wai-king, Grace, SBS, JP
Chairperson of the Inquiry Panel
The Medical Council of Hong Kong
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